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8.1 THE USE OF SCIENCE IN JUVENILE! COURT

8.1.1 Introduction

The Family Court judge’s legal mandate is to promote the safety and well-being of
children which can best be achieved by healing relationships and families. It is a not a
traditional judicial role, and it requires a non-traditional approach. Science must be the
center of our judicial repertoire. Without the use of scientific evidence and techniques, a
Juvenile Court Judge cannot begin the healing process or, provide effective services or
even begin to understand the needs of children and their families.

Unfortunately, many decision-makers in family and juvenile law remain largely
unaware of decades of research regarding child development and effective psychosocial
interventions applicable to various populations.? Judges and child development
researchers rarely intersect, and therefore the opportunity to learn from the other is
almost nonexistent.’> That chasm between our practice and our knowledge of research is
particularly unfortunate, and sometimes, harmful because we don’t understand how our
decisions effect the child. The law in this area is old

— o but much of the scientific research is new. We now
Judges are holding the know that child maltreatment literally changes the

integrity of a child’s brain of a young child.
brain in their hands.

Dr. Jack Shonkoff, What the family court really does is clinical work in

Dfestans ot 0 a legal setting working with the most disadvantaged

) ) population of families who often appeared in a
Developing Child, Harvard

courtroom in circumstances too late for effective
intervention. Judges whose legal education did not
include how to teach a mother to smile, talk, and
read to her baby; to pick her baby up when she cries; to praise, sit on the floor and play
with her; and, not shake her, must learn how to do these things in order to be effective in
Juvenile Court. Although these acts seem straightforward for any parent, they are new
and novel to many of the parents we see.

Although judges have limited time, in Juvenile Court they need to be students of child
development research as much as they are students of relevant appellate decisions
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involving procedure, evidence, and substantive law. Judges need to understand the
characteristics of the people they are trying to help, including their risk factors, protective
factors and level of functioning. Judges need to understand the history of the families
they see in order to understand how to help them. Judges need to know about their
behavior, the traumas they have suffered, and especially their resilience.

Removing children from their home because a court —
has determined that it is not safe for them to be there, The law in this area
exposes them to another type of harm—the emotional is old but much
and developmental trauma that come from custodial of the scientific
separation.* This is particularly true for infants.’ Children
have difficultly coping with separation from their primary

research is new.

caregivers. Depending upon their ages and emotional
maturely the damage can be devastating.® For an infant or
toddler the longer the separation, the greater the risk of harm.” Therefore, it is important
for juvenile court judges to be aware of child development and attachment theory.

Judges should understand and appreciate the fundamental need for healthy attachments
between parent and child. Research in early childhood development has revealed that
babies can be depressed, that they have long-term memory of trauma, and that they are
significantly affected by just the mood and affect of their caretaker, who may often be
depressed or emotionally unavailable when the child is in the child welfare system.® As
a result, once a parent has been diagnosed with depression, the court may need to order
services to address that depression so that it does not continue to adversely impact the
child and the opportunity for reunification.

8.1.2 The Science of Nonverbal Cues in Infants

The use of the science of child development to better understand the reactions of
maltreated infants and toddlers can be an important tool for judges. Fifteen percent of
the children ordered into foster care are less than a year old.’ Those placed within three
months of their birth stay in care nearly twice as long as older children.!® Leaning how
these infants communicate with nonverbal cues is something a juvenile court judge can
understand and learn.
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The truth is that young children are very
communicative even before they can talk. They have

Judges fail to order

different cries for different needs; their eyes light up
infant mental health when they are happy; their play can communicate
evaluations because a lot about them and their families; and, their
they incorrectly assume willingness to be held by a stranger tells us about
they cannot be done the strength of their attachment to their primary
until a child is verbal. caretaker.!' These nonverbal cues play an integral part

of the all-important attachment relationship.'

8.1.3 Understanding Attachment Theory

Starting about two months after birth, infants begin to show an attachment preference for
certain caregivers.!> About the fourth month, this preference is communicated through
cues in the presence of that caregiver.' These cues, which express the child’s emotional
response, intensifies as the child ages.'> They will begin protesting when separated from
the key person and will also send rejection cues when reunited.'

Beginning around the age of three, children begin to generalize attachment however these
attachment behaviors last throughout a child’s development process, but are simply less
visible."”

The attachment process must be reciprocal.'® Infants who cannot depend upon their
caregiver often form harmful attachments.'” An infant might display cues seeking
closeness until the caregiver responds and then immediately send rejecting cues.”® The
vast majority of maltreated infants (up to 82%) develop warped attachments patterns.?!
These babies also are likely to develop high levels of stress hormones which, impacts
their developing brain causing long-term harm.?? Finally these infants are at higher risk
for delinquency, substance abuse, and depression.*

A judge’s understanding of attachment theory helps when making decisions about
visitation and foster care. A healthy attachment between an infant and the primary
caregivers is necessary for social, emotional, and cognitive development providing the
bedrock for personal self-reliance, and positive coping as they grow to adulthood.*
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8.1.4 The “Still Face” Effect?

One of the most poignant and revealing translational research tools used to convince
judges that even babies are affected by the momentary affect of their caregiver is revealed
in the excellent DVD “Helping Babies From the Bench.”* It highlights an experiment
known as “the still face.” In the experiment, infants were videotaped with their mother

in the face-to-face “still-face” paradigm developed by Tronick, Als, Adamson, Wise, and
Brazelton.”” The paradigm involves a two-minute face-to-face play interaction with the
mother, a two-minute still-face session during which the mother looks at the child but is
unresponsive, followed by another two-minute session involving play interaction between
mother and infant.?®

The experiment has been used extensively to evaluate young infants’ communicative
abilities, sensitivity to changes in maternal behavior, ability
to cope with interpersonal disturbances and capacity to
regulate affective states.?” During the still-face phase, Young brains are
mothers are asked to look at their infants but not to touch, resilient. They can

smile, or talk to them.’* The mothers’ face, position, and heal from early

eye contact signal the infants that social interaction is .
maltreatment with

forthcoming, while their expressionless face and lack of

the right services.

response communicate the opposite.*! The mothers remain

expressionless even after the infants try to reinstate the
interaction. The video shows the baby avert her gaze, pull
at her clothing, point, and scream to try to make her mother to respond to her, and she
becomes extremely distressed and deteriorates as her mother, present but non-responsive,
fails to meet the her expectations.*

The behavior, which is foreign in a healthy mother-child relationship, puzzles and
disturbs the child who is otherwise accustomed to having her needs met.*

Use of information from tests based upon the still face effect provide information about a

caregiver’s responsiveness and can help with an infant’s “attachment classification at age

1, internalizing (e.g., depression, anxiety) and externalizing (e.g., aggression, impulsivity)
behaviors at 18 months, and behavior problems at age 3.”** The effect is also useful

when dealing with “cross-cultural differences, deaf infants, infants with Down syndrome,
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cocaine-exposed infants, ...children with autism, and children of parents with various

psychopathologies, especially depression.”

8.1.5 Informed Decision-making

The applied results of child development and related research, allow judges to change the
way they do their work. For example, judges can learn when, how, and why they must
intervene when they learn that a child is fussy during a visit with a parent or otherwise
demonstrates that she does not want to visit a parent. Judges should to try to help the
parent appreciate how much their behavior impacts the child. If the parent wants visits
with the child to go well, the parent needs to change her behavior for the child’s health
and well-being. This can enhance the court’s effort to create family reunification.

Our juvenile courts should adopt the philosophy of Dr. Selma Fraiberg, an infant mental
health pioneer, who recognized the unique possibilities of this work when she said
working with very young children is “a little like having God on your side.”*® We now
understand that maltreated children have significant disproportionate developmental
delays, and that it is the responsibility of the court to do what we can to search for these
delays and help these young children.’” Child development research helps us make better
decisions about the type and frequency of visitation because one size does not fit all.
Judges should work hard to carefully choose the first placement for babies and toddlers,
and use concurrent planning to assure, whenever possible, that the first placement can be
the final placement if reunification fails.

Judges should also use science when making custody decisions. As Professor Elizabeth
Bartholet queries, should we continue to romanticize heritage, or should we really
examine the capacity to parent first and foremost?*

Judges don’t automatically determine custody by having the child spend half of the week
with each parent. While an easy judicial decision, it is rarely in the best interest of the
child who requires routine and stability. The use of existing evidence-based programs that
are know to be effective, like home visitation, Early Head Start, and Head Start, must be
part of a judge’s toolbox. The judiciary must use programs for our families based upon
empirical evidence of effectiveness.
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8.1.6 The Necessity for Evidence Based Interventions in Child
Welfare

How do we know the programs we send parents and children to work? Do we investi-
gate outcome studies on different treatment modalities? What type of program is best for
what type of individuals? These should be the first questions we ask before we order our
families into programs as required in their case plans. Does the treatment for Substance
Use Disorders work? Does the domestic violence
program decrease violent behavior? Are parenting
classes appropriate and useful? Are parents learn- Judges have the

ing and changing their behavior? How do we know responsibility to ask

what works? questions and demand

that the services we order
Judges must realize what every researcher knows

for children and families

-- some interventions “work,” some have no effect

. are well designed, well
(the null hypothesis) and some actually harm (have

iatrogenic effects) the people they were designed to monitored, and well

help. evaluated.

The job of judging, especially in juvenile court, is
complex and difficult, but judges have the responsibility to ask questions and demand that
the services we order for children and families are well designed, well monitored, and
well evaluated to determine whether they are beneficial.

Judges must use parenting intervention services that are evidence-based. An order for
parents to attend didactic “parenting classes,” even though many are inadequate and non-
evidence-based, is ineffective and a waste of the parent’s money.** In many jurisdictions,
there is no research-based structured curriculum, little monitoring and training, and no
interactive component for the parent to practice with their child the new skills they have
learned in the presence of the parenting teacher to exhibit their level of understanding.*
Other than attendance, the classes do not have structured requirements to measure
successful completion.*' There are no systematic assessments of progress, no observations
of parent and child interactions, and no qualitative and quantitative measures to determine
if insight has been gained and new practices and beliefs integrated.*
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We can no longer send all of our parents to a parenting program with no evidence of

effectiveness and where compliance is measured by attendance only. This is a failure
to make “reasonable efforts.”** And what about families who need more intensive,
individualized, longer term services? What is needed when a parenting program is not
enough to change the parent’s behavior?

One science-based therapy that addresses inter-generational transmission of child
maltreatment uses infant-parent psychotherapy.* Infant-parent psychotherapy is an
individual, intensive clinical intervention developed by Dr. Alicia Lieberman and
modified by Dr. Joy Osofsky for use in the dependency court.* The dyadic intervention
focuses on the relationship between parent and baby in an effort to help the parent gain
insight about how the “ghosts in the nursery” interfere with the parent being able to
care adequately for her baby.* The infant mental health therapist promotes empathy and
models appropriate parenting skills for the parent.?’

Infant-parent psychotherapy is based on the following concepts:*

* The infant has been harmed in the relationship and must be
“healed” in that relationship.

* The therapeutic work incorporates a broad range of techniques to
enhance the mother’s awareness and responsiveness to her child’s
needs.

* Emotional and behavioral problems in infancy and early childhood
need to be addressed in the context of primary attachment
relationships.

* Promoting growth in the caregiver-child relationship supports
healthy development of the child long after the intervention ends.

Research has shown that such intensive evaluation and relationship-based treatment can
impact positively on the interactions between very high-risk parents and children and
their developing relationship. Findings include:*

+ Important improvements in both parental sensitivity to the children
and in the children’s emotional responsiveness and behaviors.
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* No further abuse or neglect

*  86% reunification rate and 100% permanency placement

Juvenile court judges are some of the most caring and competent people in America.
They have begun to understand that their ability to make decisions based on what they
think or feel can only be enhanced if they also consider what the research and science
tells us.
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8.2 CorE ConNceErTSs OF HUMAN DEVELOPMENT

A healthy attachment to another human being and the feeling of security and safety it
provides is an essential key to a positive development. One of the most critical tasks

of infancy is developing that healthy attachment.*® Unfortunately, children in our court
system often lack this crucial foundation. What is particularly unfortunate is the fact
that early relationships form the basis for all later relationships, so the Court must make
restoring or creating a healthy attachment for every child a priority.”!

1. Human development is shaped by a dynamic and continuous
interaction between biology and experience.

2. Culture influences every aspect of
human development and is reflected in . .
. : . . . Restoring or creating
childrearing beliefs and practices designed

to promote healthy adaptation. a healthy attachment

for every child is
3. The growth of self-regulation is
a cornerstone of early childhood

a priority. It is the
essential key to a
positive development.

development that cuts across all domains
of behavior.

4. Children are active participants in their
own development, reflecting the intrinsic
human drive to explore and master one’s environment.

5. Human relationships, and the effects of relationships on all
relationships, are the building blocks of healthy development.

6. The broad range of individual differences among young children
often makes it difficult to distinguish normal variations and
maturational delays from transient disorders and persistent
impairments.

7. The development of children unfolds along individual pathways
whose trajectories are characterized by continuities and
discontinuities, as well as by a series of significant transitions.
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8. Human development is shaped by the ongoing interplay among
sources of vulnerability and sources of resilience.

9. The timing of early experiences can matter, but, more often than
not, the developing child remains vulnerable to risks and open to
protective influences throughout the early years of life and into
adulthood.

10. The course of development can be altered in early childhood by
effective interventions that change the balance between risk and
protection, thereby shifting the odds in favor of more adaptive
outcomes.>?

Some things judges can do:

1. Convene a multidisciplinary team to oversee the services
each child needs.

2. Frequently monitor the child’s development and progress
toward a permanent family.

3. For the children who need foster placement, make the
first placement the last.

4. Order frequent visits between very young children in
foster care and their parents.

5. Visits (when in the child’s best interest) offer the
best possible opportunity to begin to heal a damaged
relationship.>?

255  Science BEncH Book FoOR JUDGES, 2D Eb.



8.3 VALUABLE RESOURCES

Among the decades of research now available, an indispensable tool for judges is From
Neurons to Neighborhoods: The Science of Early Childhood Development, published
in 2000, by the National Academy of Sciences (NAS). It was published after an

expert committee was convened by NAS to summarize the science of early childhood
development. It should be on the bench next to this bench book, rules of evidence, and
other tomes.

One of the finest websites providing and translating the science of child development was
created by Dr. Jack Shonkoff at Harvard’s Center on the Developing Child and can be
found at: www.developingchild.harvard.edu.

Another book, written by a judge, an early childhood expert and a psychologist working
together in a dependency court, Child Centered Practices for the Courtroom and
Community: A Guide to Working Effectively with Young Children and their Families in
the Child Welfare System>* is a practical guide to navigating the complex child welfare
system and exalting the needs and services for children and families.

Another essential tool is translational research that explains the results for the
practitioner. One of the finest examples of this is a DVD created by the Miami Child
Well-being Court and Zero to Three, the National Center on Infants, Toddlers and
Families, entitled “Helping Babies from the Bench: Using the Science of Early
Childhood Development in Court.” It is a 20-minute visual lesson in the science of child
development and the possibilities for reform in a research informed court and community
environment is a wise investment.

The California Evidence-Based Clearinghouse for Child Welfare™ is an excellent
resource where researchers and policymakers might find reviews and ratings of relevant
programs evaluated on child welfare populations.
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