PROCEDURAL FAIRNESS/PROCEDURAL JUSTICE

A BENCH CARD FOR TRIAL JUDGES

WHAT IS PROCEDURAL FAIRNESS OR PROCEDURAL JUSTICE?

When we speak of Procedural Fairness or Procedural Justice (two terms for the same concept), we refer to the perceived fairness of court
proceedings. Those who come in contact with the court form perceptions of fairness from the proceedings, from the surroundings, and from the
treatment people get.

Research has shown that higher perceptions of procedural fairness lead to better acceptance of court decisions, a more positive view of individual
courts and the justice system, and greater compliance with court orders.

Researchers sometimes identify the elements of procedural fairness differently, but these are the ones most commonly noted:

VOICE: the ability of litigants to participate in the case by expressing their own viewpoints.

NEUTRALITY: the consistent application of legal principles by unbiased decision makers who are transparent about how decisions are made.
RESPECT: that individuals were treated with courtesy and respect, which includes respect for people’s rights.

TRUST: that decision makers are perceived as sincere and caring, trying to do the right thing.

UNDERSTANDING: that court participants are able to understand court procedures, court decisions, and how decisions are made.
HELPFULNESS: that litigants perceive court actors as interested in their personal situation to the extent that the law allows.

MEASURING FAIRNESS WHY IS IT IMPORTANT?
“Measurements . . . define what we mean by performance.” Several rigorous evaluations have shown that both acceptance of
—Peter Drucker court decisions and overall approval of the court system are much

more closely connected to perceptions of procedural fairness than
to outcome favorability (Did | win?) or outcome fairness (Did the
right party win?). Studies also show increased compliance with
The Center for Court Innovation has Measuring Perceptions of Fairness: court orders when participants experience procedural fairness.

An Evaluation Toolkit, available at http://goo.gl/TVu42A.

There are tools to help you measure fairness in your court. You can
then see if you can improve over time.

The National Center for State Courts has its CourTools, which includes

an Access and Fairness survey in both English and Spanish, available H 09 -
at www.courtools.org. g
=
The Utah Judicial Performance Evaluation Commission has a Courtroom 3
Observation Report, which can be used by courtroom observers to give =
qualitative feedback, available at http://goo.gl/1bWAVK. g‘“
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e Trust is not a given. But it can be gained in each hearing through
adherence to procedural-fairness principles.

¢ People make assumptions when they lack knowledge. Explain FOR MORE INFORMATION

things. ProceduralFairness.org
e Listening is a key skill. Decision acceptance is greater if it's ProceduralFairnessGuide.org

clear you listened—note their key points when ruling. Center for Court Innovation (www.courtinnovation.org)
e Like others, judges can be affected by perceptions, assumptions, National Center for State Courts (www.ncsc.org)

and stereotypes—in other words, implicit biases. Be aware.
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BENCH CARD ON PROCEDURAL FAIRNESS

PRACTICAL TIPS FOR COURTROOM PROCEEDINGS

INTRODUCE YOURSELF. Introduce yourself at the beginning of
proceedings, making eye contact with litigants and other audience
members. Court staff can recite the basic rules and format of the court
proceedings at the beginning of each court session. Written procedures
can be posted in the courtroom to reinforce understanding.

GREET ALL PARTIES NEUTRALLY. Address litigants and attorneys by name
and make eye contact. Show neutrality by treating all lawyers respectfully
and without favoritism. This includes minimizing the use of jokes or other
communication that could be misinterpreted by court users.

ADDRESS ANY TIMING CONCERNS. If you will be particularly busy,
acknowledge this and outline strategies for making things run smoothly.
This can help relax the audience and make the process seem more
transparent and respectful.

Example: “| apologize if | seem rushed. Each case is important to me, and
we will work together to get through today’s calendar as quickly as
possible, while giving each case the time it needs.”

EXPLAIN EXTRANEOUS FACTORS. If there are factors that will affect your
conduct or mood, consider adjusting your behavior accordingly. When
appropriate, explain the issue to the audience. This can humanize the
experience and avoid court users’ making an incorrect assumption.

Example: “| am getting over the flu. I'm not contagious, but please excuse
me if | look sleepy or uncomfortable.”

EXPLAIN THE GOURT PROCESS AND HOW DECISIONS ARE MADE.
The purpose of each appearance should be explained in plain language.
Tell the defendant if and when she will have an opportunity to speak and
ask questions. Judges and attorneys should demonstrate neutrality by
explaining in plain language what factors will be considered before a
decision is made.

Example: “Ms. Smith: I'm going to ask the prosecutor some questions first,
then I'll ask your lawyer some questions. After that, you’ll have a chance to
ask questions of me or your attorney before | make my decision.”

USE PLAIN LANGUAGE. Minimize legal jargon or acronyms so that
defendants can follow the conversation. If necessary, explain legal jargon

in plain language. Ask litigants to describe in their own words what they
understood so any necessary clarifications can be made.

MAKE EYE CONTACT. Eye contact from an authority figure is perceived as
a sign of respect. Try to make eye contact when speaking and listening.
Consider other body language that might demonstrate that you are
listening and engaged. Be conscious of court users’ body language too,
looking for signs of nervousness or frustration. Be aware that court users
who avoid making eye contact with you may be from a culture where eye
contact with authority figures is perceived to be disrespectful.

ASK OPEN-ENDED QUESTIONS. Find opportunities to invite the defendant
to tell his/her side of the story, whether directly or via defense counsel.
Use open-ended questions to invite more than a simple “yes” or “no”
response. Warn litigants that you may need to interrupt them to keep the
court proceeding moving forward.

Example: “Mr. Smith: I've explained what is expected of you, but it's
important to me that you understand. What questions do you have?”

EXPLAIN SIDEBARS. Sidebars are an example of a court procedure that
can seem alienating to litigants. Before lawyers approach the bench,
explain that sidebars are brief discussions that do not go on the record
and encourage lawyers to summarize the conversation for their clients
afterward.

STAY ON TASK. Avoid reading or completing paperwork while a case is
being heard. If you do need to divert your attention briefly, pause and
explain this to the audience. Take breaks as needed to stay focused.

Example: “| am going to take notes on my computer while you're talking. |
will be listening to you as | type.”

PERSONALIZE SCRIPTED LANGUAGE. Scripts can be helpful to outline
key points and help convey required information efficiently. Wherever
possible, scripts should be personalized—reading verbatim can minimize
the intended importance of the message. Consider asking defendants to
paraphrase what they understood the scripted language to mean to
ensure the proper meaning was conveyed.

Adapted from Emiy GoLb LAGRATTA, PROCEDURAL JUSTICE: PRACTICAL TIPS FOR COURTS (2015).
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